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The Rule of Law

Concepts:  rule of law
Time:  1 class period

Procedures:

1.  Display or distribute “The Obstacles to Legality.”  Read and discuss with students, emphasizing how important it is to people trying to make their way up in the world that the law provide a secure foundation for their efforts.
Possible discussion questions include:

· What are the costs and benefits of starting a legal business for a working class or poor person in Peru?  Emphasize that deSoto’s team was being paid for their efforts to deal with the bureaucracy; the average person would have to make a living at the same time he was trying to start the business.  The benefits are clearly the security that legal status offers, but the opportunity cost is huge, especially for poorer people with little to fall back on.
· Most people get money to start or expand businesses, build houses, buy farm equipment. etc. by borrowing it.  How do the difficulties of securing legal status that deSoto describes affect people’s ability to invest and take risks in hopes of bettering their economic situation?  Collateral is necessary for loans.  Because we know that the law recognizes and upholds a person’s title to his home, he can use the home as collateral for a mortgage loan.  If he can’t pay the mortgage, the bank knows it can claim the home, so it is willing to risk lending him the money.  If no one trusts that your ownership of your home or business is protected and secured by the law, then you can’t use it for collateral.
· Do you think the issues deSoto raises are a bigger problem for the rich or for the poor?  Although students may be tempted to reply that the rich tend to have property and the poor don’t, remind them that the rich are better able to protect their property themselves.  They can hire someone to guard their homes, stores, businesses.  A poor family must leave one worker at home everyday if they fear that squatters will come in and take their home and the law won’t help them get it back.
2.  Distribute “The Rule of Law.”  Direct students to read it carefully, either for homework or in class. (If you distribute the handout for homework, do not include the blank chart.)   Divide students into small discussion groups and allow them time to answer the discussion questions and fill in the chart as a group.
3.  Display the completed chart from the teacher guide, or discuss student charts in large group. Debrief, tailoring the discussion to make sure that students understand the differences between the rule of law and the rule of men.

The Obstacles to Legality



from “The Mystery of Capital” 

by Hernando deSoto, pp. 18 – 21

To get an idea of just how difficult the migrant’s life was, my research team and I opened a small garment workshop on the outskirts of Lima, Peru.  Our goal was to create a new and perfectly legal business.  The team then began filling out the forms, standing in the lines, and making the bus trips into central Lima to get all the certifications required to operate, according to the letter of the law, a small business in Peru.  They spent six hours a day at it and finally registered the business―289 days later.  Although the garment workshop was geared to operating with only one worker, the cost of legal registration was $1,231―thirty-one times the monthly minimum wage.  To obtain legal authorization to build a house on state-owned land took six years and eleven months, requiring 207 administrative steps in fifty-two government offices.  To obtain a legal title for that piece of land took 728 steps.  We also found a private bus, jitney, or taxi driver who wanted to obtain official recognition of his route faced twenty-six months of red tape.


My research team, with the help of local associates, has repeated similar experiments in other countries.  The obstacles were no less formidable than in Peru; often they were even more daunting.  In the Philippines, if a person has built a dwelling in a settlement on either state-owned or privately owned urban land, to purchase it legally he would have to form an association with his neighbors in order to quality for a state housing finance program.  The entire process could necessitate 168 steps, involving fifty-three years.  And that assumes the state housing finance program has sufficient funds.  If the dwelling happens to be in an area still considered “agricultural,” the settler will have to clear additional hurdles for converting that land to urban use―45 additional bureaucratic procedures before thirteen entities, adding another two years to his quest.


In Egypt, the person who wants to acquire and legally register a lot on state-owned desert land must wend his way through at least 77 bureaucratic procedures at thirty-one public and private agencies.  This can take anywhere from five to fourteen years.  To build a legal dwelling on former agricultural land would require six to eleven years of bureaucratic wrangling, maybe longer.  This explains why 4-7 million Egyptians have chosen to build their dwelling illegally.  If after building his home, a settler decides he would now like to be a law-abiding citizen and purchase the rights to his dwelling, he risks having it demolished, paying a steep fine, and serving up to ten years in prison.  

In Haiti, one way an ordinary citizen can settle legally on government land is first to lease it from the government for five years and then buy it. Working with associates in Haiti, our researchers found that to obtain such a lease took 65 bureaucratic steps―requiring on average, a little more than the two years―all for the privilege of merely leasing the land for five years.  To buy the land required another 111 bureaucratic hurdles―and twelve more years. Total time to gain lawful land in Haiti:  nineteen years.  Yet even this long ordeal will not ensure that the property remains legal.

The Rule of Law
Background

A better future for the world’s impoverished people rests on the ability of capitalist economies to generate growth, and fundamental to the creation of increased wealth is the institution of property rights.  Without defined, enforced rights to private property, the poor cannot even hope to ascend the economic ladder.  However, if property rights are to provide incentives for economic growth, they must be secured within a framework of law.  
The structuring of property rights influences economic incentives to save and to invest in capital improvements.  They also affect the ability to acquire capital by determining whether property will be accepted as collateral for productive debt.  Well-defined and enforced property rights free owners from the restriction of constant vigil over the land, business, homes, or buildings they own and allow them to spend more time producing.  

Societies may define, allocate, and enforce property rights in a variety of ways:
· by the rule of physical force, or anarchy

· by the rule of men, or

· by the rule of law.
The methods differ in the extent to which they encourage investment and economic growth.
Rule of Physical Force (Anarchy)

· The source of property rights is coercion by physical force.  Access to property is restricted to those with the physical ability to take and defend it.

· Property rights are enforced by vigilance or personal policing, which uses resources that could be used in other ways.  (There is no effective enforcement by the state.)

· Peaceful transfer of property rights is difficult and uncommon.  It is limited by disorder, by lack of a consistent enforcement, and by the absence of formal and recognized proof of ownership.

· The resulting uncertainty and instability surrounding ownership of assets means that property is relatively useless as collateral for taking on debt.

Rule of Men

· The rule of men is “the ability of government officials to govern by their personal whim or desire.“ (p. 156 Civics stds.)

· Formal law may exist, but the elite determines if, when, and how it is applied. 

· Decisions are frequently arbitrary, tinged with political favoritism.

· The source of power to grant and enforce property rights lies in inherited positions, usually backed by political connections and military might.  

· Enforcement is frequently arbitrary and lacks consistency. 
· Transfer of assets and/or property rights is restricted by the need to obtain permission from those “in charge.”

· Because ownership continues only at the whim of the elite, assets are of little use as collateral.

Rule of Law
· The National Standards for Civics and Government define the rule of law as “. . . an essential component of limited government.  The central notion of a rule of law is that society is governed according to widely known and accepted rules followed not only by the governed but also by those in authority.” (p. 47)
· The rule of law . . . establishes limits on both those who govern and the governed, making possible a system of ordered liberty which protects the basic rights of citizens and promotes the common good.  This basic notion of the rule of law has been accompanied by the ideal of equal protection of the law . . . 

· The standards go on to specify the benefits of the rule of law:

· It “establishes limits on both those who govern and the governed.”

· It “makes possible a system of ordered liberty that protects the basic rights of citizens.”

· It “promotes the common good.”  (p. 116)
Nations in which the rule of law prevails share the following characteristics:
· there is a (usually written) constitution

· there is a written body of law that applies to all 

· government officials are not exempt from the law

· government power is limited by a system of checks and balances

· there an independent (non-partisan) judicial branch which makes decisions based on written law and/or precedent

· the court system guarantees the provision of due process before life, liberty or property is taken 

Small Group Directions
1.  Discuss the definitions of the 3 sources of property rights.

2.  Generate a list of examples - movies, fictional stories, current news reports, historical instances etc. - in which each of these 3 categories is in evidence.  (i.e. In old western movies, the rule of physical force was in evidence, both as land was taken from American Indians and as cowboys and vigilantes enforced property rights in cattle and horses.)
3.  With the real-world examples in mind, fill in the chart on the next page.  Study the chart after you finish.  Generalize - How does the rule of law empower the poor to change their own destinies? (2 generalizations)
4.  If your class completed the Poverty Web Quest in Lesson 1, refer back to it now.  Do you see any correlation between standard of living and whether a nation’s property rights are secured by physical force, rule of man, or rule of law?
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teacher guide

Source and Foundation of Property Rights
	Method
	Anarchy: Rule of
Physical Force
	Rule
of
Men
	Rule
of
Law

	Source of Power


	Physical

strength
	Power backed by military might
	Generally accepted codified set of written laws

	Access to Property Rights
	Limited to those with the ability to physically take and defend property
	Limited to those connected with the government elite
	Available to all through written due process

	How Property Rights are Acquired
	Taken by physical force -  possession is ownership
	Granted by those in power - political favoritism
	Granted by the sovereignty of the state through legally-specified process available to all

	Enforcement Mechanism
	Individual vigilance, personal policing
	Government protection provided to those designated by the elite
	Government protection available equally to all, as specified by law, 

	Degree of  Consistency of Enforcement
	Very inconsistent, depending upon present physical force
	Limited and arbitrary, characterized by political favoritism
	High degree of consistency, based upon law and historical precedent

	Transferability of Property Rights
	Limited by lack of consistent  enforcement and no formal proof of ownership
	Limited - requires permission of  ruling elites
	Virtually unlimited, aided by if due process

	Encourages Capital Formation?

(Source of collateral for loans ?)
	No - instability and uncertainty of ownership
	Rarely.  Property rights subject to whim of ruling elite.  Future security questionable.
	Yes - Valuable source, based upon security of ownership and freedom of  voluntary exchange
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